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Court of Appeals of the District of Colombia. 


No. 3702. 

The United States of America ex Relatione John F. Norris, 

Appellant, 

vs. 

Charles R. Forbes, Director of the Bureau of War Risk Insurance, 

et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64900. 

The United States of America ex Relatione John F. Norris, 

Plaintiff, 

vs. 

R. G. Cholmeley Jones, Director of the Bureau of War Risk In¬ 
surance, and David Franklin Houston, Secretary of the Treasury, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed December 28, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64900. 

The United States of America ex Relatione John F. Norris, 

Plaintiff, 

vs. 

R. G. Cholmeley' Jones, Director of the Bureau of War Risk In¬ 
surance, and David Franklin Houston, Secretary of the Treasury, 
Defendants. 

Mandamus. 

To the Honorable Justices of the Supreme Court of the District of 
Columbia: 

Your petitioner and relator John F. Norris respectfully shows, as 
follows: 

1. That he is a citizen of the United States, residing in the 
State of Maryland, and presents this petition in his own right. 

2. That the defendant R. G. Cholmeley Jones is Director of the 
Bureau of War Risk Insurance, which is a Bureau of the United 
States Treasury Department, operating under the general direction 
of the defendant David Franklin Houston the Secretary of the 
Treasury; and as such said defendants are officers of the United 
States and temporary residents of the District of Columbia, and are 
sued in their said official capacities. 

3. That on to wit: the 16th day of April 1920, petitioner John 
F. Norris was recognized and adjudged by the said Treasury De¬ 
partment and Bureau of War Risk Insurance as being the dependent 

father of one William Ricketts, Private in the 313th In- 

2 fantry, who died on to wit: October 9th, 1918, as a result 
of wounds received in the line of duty in the military sendee 

of the United States, and was awarded compensation in the amount 
of Fifteen ($15) dollars per month from the 10th day of October 
1918, in accordance with the Act of Congress of October 6, 1917, f 
and the amendments thereto: the fact being that the petitioner was 
not the natural father but only the foster-father and had acted and 
stood in loco parentis to said William Ricketts from his early child¬ 
hood until his manhood, which fact was fully proven by competent 
evidence presented to and accepted by the said Treasury Depart¬ 
ment and Bureau of War Risk Insurance, as is fully shown by Ex¬ 
hibit “A”, hereto annexed as a part hereof the same being the official 
notification of said Award of Compensation, dated April 16, 1920, 
addressed Mr. John F. Norris C 65100. 
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4. That the said William Ricketts deceased, on to wit: April 30th. 
1918, applied for War Risk Insurance. At that date “foster parents’* 
and those standing in loco 'parentis were not within the list of per¬ 
mitted beneficiaries, under the provisions of the War Risk Insurance 
Act: he had no parent by blood living—nor spouse, child, grand¬ 
child, brother or sister living, who would have been within the list 
of permitted beneficiaries, and not being permitted by said War 
Risk Insurance Act to name as beneficiaries your petitioner and 
his wife, Virginia M. Norris (who has also been awarded compen¬ 
sation as his dependent mother— in loco parentis —) the said Wil¬ 
liam Ricketts had no alternative but to name his “estate” as bene¬ 
ficiary, which he did, and such War Risk Insurance was duly 
granted, and was in full force and effect at date of his death. 

3 5. That under the official construction of the terms of said 
War Risk Insurance Act, such insurance payable to the in¬ 
sured’s “estate,” is not so payable as in ordinary life insurance, but 
is made payable “To such person or persons within the permitted 
class of beneficiaries as would, under the laws of the State of the 
residence of the insured, be entitled to his personal property in case 
of intestacy.” 

6. That the insured, said William Ricketts, was a resident of the 
State of Maryland, and under the laws of said State the “father” 
stands first in line of title to the personal estate of an intestate, in 
the absence of spouse and children. 

7. That said War Risk Insurance is not distributed through, or 
under the authority of the probate court of the state of residence of 
the insured, but is disbursed through and by the said Treasury De¬ 
partment and War Risk Bureau, of which the defendants and re¬ 
spondents herein named are the executive officers. 

8. That subsequent to the granting of said War Risk Insurance 
to said William Ricketts, deceased, the said War Risk Insurance Act 
was amended December 24, 1919 to take effect from October 6, 
1917, the date of the original act, by providing that the terms 
“father” and “mother” should include “fathers and mothers through 
adoption, and persons who have stood in loco parentis to a member 
of tne military or naval forces at any time prior to his enlistment 
or induction for a period of not less than one year.” 

9. That under the clear terms of said Amendatory Act, aforesaid, 
the petitioner became and is entitled to said War Risk Insurance as 

being within the permitted and declared list of beneficiaries, 

4 as the person who stood in loco parentis to said William 
Ricketts, deceased. That such fact was fully established to 

the satisfaction of the said Bureau of War Risk Insurance and Treas¬ 
ury Department and these defendants as executive officers thereof, 
as evidenced by the said Award of Compensation and payment 
thereof to this petitioner as the “father” (in loco parentis) of said 
William Ricketts, deceased. 

10. Yet, notwithstanding the clear duty of the defendants, and 
each of them, they being without any discretion in the premises 
under the mandatory provisions of said War Risk Insurance Act 
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as amended by said Act of December 24, 1919, they have, arbi¬ 
trarily and finally refused to recognize and obey the same, and have 
finally denied the vested right of the petitioner in and to 9aid insur¬ 
ance, and have finally refused to allow and pay the same to him 
as such lawful beneficiary; and, on the contrary, as petitioner is in¬ 
formed and believes, said defendants are about to allow and pay 
said insurance to other parties not lawfully entitled thereto, arbi¬ 
trarily and in excess of their authority in the premises. 

11. The petitioner and relator further shows to the Honorable 
Court, that the mother of said William Ricketts was taken into hi9 
home as an orphan at about seven yeare of age, and was raised by 
himself and wife Virginia M. Ricketts, and was entirely dependent 
upon them until her marriage to William Ricketts, Sr., who de¬ 
ceased, and 9he died shortly thereafter leaving her only child, said 
William Ricketts, then only four years old, in the care "of petitioner 
and his wife, who reared him as if he was their own child, main¬ 
taining him for sixteen years, nursing, feeding, clothing and 

schooling him, without assistance or any attention from his 

5 other relatives—five aunts and one uncle—who now con¬ 
stitute the “estate” to whom the 9aid defendants now pro¬ 
pose, arbitrarily, to disburse said insurance. At the age of 20, 
through petitioner, said William Ricketts was employed by the Bal¬ 
timore and Ohio Railroad; his work took him to Baltimore where he 
enlisted in the military service, was sent to France, was wounded 
in battle, and died on the 9th of October, 1918. As an evidence of 
his affection, while in the railroad sendee he took out a Brotherhood 
beneficial policy in favor of petitioner’s wife, his foster mother, Vir¬ 
ginia M. Norris: during all of the life of said William Ricketts, from 
his 4th year, petitioner and his wife stood in loco parentis to him, as 
they had previously 9tood to his mother, as aforesaid. All the fore¬ 
going facts have been adduced in evidence to the satisfaction of said 
defendants, as aforesaid: and it being the clear intent of Congress to 
recognize and provide for just such cases, by said amendatory act of 
December 24, 1919, it only remains for said defendants to observe 
the same and act ministerially in accordance with said mandate and 
adjust said War Risk Insurance in favor of petitioner. 

12. Wherefore, inasmuch as said defendants have officially and 
finally decided not to allow and pay to petitioner said insurance, 
and from said final decision there is no further appeal; and such 
decision being in excess of their power and jurisdiction to render, 
and contrary to and in disregard of the mandatory provisions of said 
War Risk Insurance Act of October 6, 1917, as amended by said Act 
of December 24, 1919; and petitioner being without further remedy 

by appeal or otherwise in the premises, your petitioner prays: 

6 1. That a writ of mandamus may be issued and directed to 

the said defendants R. G. Cholmeley Jone9, Director of the 

Bureau of War Risk Insurance and David Franklin Houston, Sec¬ 
retary of the Treasury, commanding them to allow and pay to the 
petitioner John F. Norris, the said War Risk Insurance upon the life 
of said William Ricketts, deceased. 

2. That a proper Rule be issued against said defendants requir- 
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ing them to show cause why the foregoing prayer should not be 
granted. 

3. That such other and further rights and belief, as to the court 
may seem proper in the premises, may be adjudged. 

JOHN FENTON NORRIS. 

RICHARD P. EVANS, 

Attorney for Petitioner. 


State of Maryland, 

County of Frederick, ss: 

Before me a Notary Public in and for the aforesaid county and 
state, personally appeared, in said county, John F. Norris, who being 
first duly sworn, deposes and says: that he has read and knows the 
contents of the foregoing petition by him subscribed, and that the 
same is true as he verily believes. 

JOHN FENTON NORRIS. 

Subscribed and sworn to before me this 4th day of December, 
1 ^ 20 . 

E. R. HOGAN, 

[seal.] Notary Public, Frederick Co., Maryland. 

My Commission Expires May 1st, 1922. 

7 Exhibit “A.” 


Treasury Department, 

Bureau of War Risk Insurance. 

Form 548—Revised September, 1919. 

Ed. 150,000—Sept. 3-19. 


File No. C. —. 

Award of Compensation. 

At Law. 

No.—. 

Treasury Department, 

Bureau of War Risk Insurance. 

C. 65100. 

To Mr. John F. Norris, 

Weverton, Maryland: 

You are hereby notified that as the dependent father of William 
Ricketts, Pvt. 313th Inf., who died October 9th, 1918, as a result of 
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wounds received in the line of duty in the military service of the 
United States, you are awarded compensation in the amount of Fif¬ 
teen dollars per month, from the 10th day of October, 1918, in ac¬ 
cordance with the Act of Congress of October 6,1917, and the amend¬ 
ments thereto. 

The payment of compensation to a widow shall continue until her 
death or remarriage; compensation to a dependent parent shall con¬ 
tinue during the period of actual dependency; compensation to a 
child shall continue until such child reaches the age of eighteen 
years or marries, or if such child be incapable because of insanity or 
idiocy, or being otherwise permanently helpless, then during 9uch 
incapacity. 

Important Provision of the Act. 

Sec. 28. That the allotments and family allowances, compensation, 
and insurance payable under Articles II, III, and IV, respectively, 
shall not be assignable; shall not be subject to the claims of creditors 
of any person to whom an award is made under Articles II, III, and 
IV; and shall be exempt from all taxation; Provided, That such 
allotments and family allowances, compensation, and insurance shall 
be subject to any claims which the United States may have, under 
Articles II, III, and IV, against the person on whose account the 
allotments and family allowances, compensation, or insurance i9 
payable. 

The initial payment check pursuant to the award approved in your 
favor will be dispatched to you at the earliest possible moment. If 
you should change your present address, the Compensation and In¬ 
surance Claims Division, Bureau of War Risk Insurance, Washing¬ 
ton, D. C., must be immediately notified. All future communica¬ 
tions with reference to this case must bear the Compensation Num¬ 
ber C-65100. 

8 By authority of the Director. 

This 16th dav of April, 1920. 

R. H. HALLETT, 

Assistant Director, in Charge of 
Compensation and Claims Division, 
Per: R. F. P. 

Rule to Show Cause. 

Filed December 29, 1920. 

******* 

Upon consideration of the petition filed herein by the United 
States of America ex-relatione John F. Norris, it is by the Court, this 
29" day of December, 1920, ordered, That the respondents, A. G. 
Cholmeley Jones, Director of the Bureau of War Risk Insurance, and 
David Franklin Houston, Secretary of the Treasury, be and they 
hereby are required and ordered to show cause on or before the 14th 
day of January, 1921, why the Writ of Mandamus should not issue 
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out of this court, commanding them to adjust the claim of the peti¬ 
tioner John F. Norris, as the party entitled in loco parentis to the 
War Risk Insurance in force upon the life of William Ricketts, de¬ 
ceased, and allow and pay the said insurance to the said John F. 
Norris, petitioner: Provided, that a copy of this order and of said 
petition be served upon each of said respondents on or before the 5th 
day of January, 1921. 

WENDELL P. STAFFORD, 

Justice, 


Marshals Return . 

Served a copy of the within rule and copy of petition in 

9 this cause on R. G. Cholmely Jones, and David F. Houston 
personally: Dec. 29th & 30th, 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

Retwrn of Defendants to Petition and Rule to Show Cause. 

Filed January 14, 1921. 

******* 

Now come R. G. Cholmeley-Jones, Director of the Bureau of War 
Risk Insurance, and David Franklin Houston, Secretary of the 
Treasury, and now and at all times saving and reserving unto them¬ 
selves and each other all exceptions to the imperfections, uncertain¬ 
ties and defects in the petition for the writ of mandamus filed herein, 
and reserving unto themselves and each of them all benefit of the 
lack of jurisdiction of the Court appearing upon the face of said peti¬ 
tion to grant the relief prayed, and the lack of jurisdiction of the 
Court to direct them, as Director of the Bureau of War Risk In¬ 
surance and as the Secretary of the Treasury, respectively, to 
perform the act in question, relying upon the same as if demurrer 
had been specifically interposed, for answer to said petition and rule 
to show cause issued herein, or to so much thereof as is material for 
them to answer, answering, say: 

1. That they admit the allegations contained in Paragraph One 
of the Petition. 

2. That they admit the allegations contained in Paragraph Two 
of said Petition. 

3. That these respondents admit that William Ricketts was 
formerly a private in the Three Hundred Thirteenth Infantry and 

that said William Ricketts died as a result of wounds received 

10 in line of duty in the military service of the United States on 
October 1918, and that the relator, John F. Norris, was 

awarded compensation in the amount of fifteen dollars per month 
from the tenth day of October, 1918, in accordance with the provi¬ 
sions of the act of Congress of October 6, 1917, and the amendments 
thereto, commonly known as the War Risk Insurance Act; but they 
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deny that said compensation was awarded to the relator as the de¬ 
pendent father of said William Ricketts, and further deny that the 
said relator was recognized and adjudged by the Treasury Depart¬ 
ment Bureau of War Risk Insurance as the dependent father of 
said person; and these respondents state that the award made to the 
relator herein was made to him as the dependent foster-father of said 
William Ricketts, and not as his natural father. 

Further answering said Paragraph, these respondents show that 
the relator was in fact the foster-father of said William Ricketts, and 
stood in loco parentis to said person; that they issued to him an 
official notification as to said award of compensation, as alleged in 
said paragraph; but they cannot admit, and therefore deny, the con¬ 
clusion alleged in said paragraph, and demand proof by competent 
evidence of the facts stated therein. 

4. These respondents admit that the said William Ricketts, de¬ 
ceased, on, to wit, April 30, 1918, applied for and was granted in¬ 
surance under the aforesaid acts of Congress, known as the War Risk 
Insurance Act, in the amount of ten thousand dollars, and that said 
insurance was in full force and effect at the time of the death of 
said person; and that at the time said insurance was applied for 
foster parents were not included in the classes of persons designated 

in said act of Congress as persons whom the insured might 

11 name as beneficiaries, or as persons who might be entitled to 
receive insurance under said act; these respondents, not hav- 

ing full knowledge, cannot admit that said William Ricketts had 
no parents by blood, spouse, child, grandchild, brother or sister living, 
but call for strict proof thereof. 

Further answering said paragraph, these respondents show that in 
the application for said insurance of said William Ricketts the said 
William Ricketts did not name his estate as his beneficiary, but, on 
the contrary, made said insurance payable to himself; and they deny 
the conclusion of said relator as to the intention and purpose of said 
William Ricketts in so naming himself as beneficiary as set out in 
said paragraph. 

5. These respondents deny that the insurance on the life of said 
William Ricketts is payable to his estate, but show to the Court that 
under the provisions of the War Risk Insurance Act should no 
beneficiary be named by the insured within the permitted classes of 
persons, either in the lifetime of the insured or by his last will and 
testament, or in the event the designated beneficiary should not sur¬ 
vive the insured, that the insurance shall be payable to such person 
or persons within the permitted class of beneficiaries as would, under 
the laws of the state of the residence of the insured, be entitled to 
his personal property in case of intestacy; and that under said act 
and the amendments thereto the insurance on the life of William 
Ricketts is now payable only to a spouse, child, grandchild, parent, 
brother, sister, uncle, aunt, nephew, niece, brother-in-law or sister- 

in-law of the deceased, in such order and in such amounts as 

12 the said person would be entitled to receive his personal prop¬ 
erty in case of intestacy under the provisions of the statutes 
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of distribution of the state of Maryland, which was the state of resi¬ 
dence of the insured. 

And these respondents further show that the relator herein is not 
entitled under such statutes of distribution to any share of the estate 
of said William Ricketts. 

6. That the respondents admit that said William Ricketts was a 
resident of the state of Maryland, and that under the law of said 
state the natural father is first in order of those entitled to the per¬ 
sonal property of an intestate, in the absence of spouse and children; 
but they deny that the relator herein is entitled to any portion of the 
estate of said William Ricketts as the father of the insured. 

7. These respondents do not admit the allegations of paragraph 
Seven of the Petition, but show to the Court that in the event that the 
insured dies without designating a beneficiary, either during his life¬ 
time or by his last will and testament, and is survived by persons 
within the permitted class of beneficiaries, as set forth in the fore¬ 
going paragraph, the insurance granted under the War Risk Insur¬ 
ance Act is distributed by the Bureau of War Risk Insurance to 
such of said persons as, under the laws of the state of residence of 
the insured, would be entitled to the personal property of the in¬ 
testate, in such order and in such proportions as denned by the laws 
of the said state of residence governing intestate property; and that, 
whereas the War Risk Insurance Act designates the class of persons 
whom the insured may name as beneficiary, said Act does not in¬ 
dicate those entitled to the insurance in the event of failure on 

the part of the insured to designate a beneficiary, otherwise 
13 than it specifies that the insurance shall be payable to the 
permitted class of beneficiaries in such order and proportions 
as specified by the laws of the state of residence of the insured as to 
his intestate property. 

And that said insurance Act as amended further provides that if 
no person within the permitted class of beneficiaries survive the in¬ 
sured, then there shall be paid to the estate of the insured the 
monthly instalments payable and applicable under the provisions of 
said Insurance act. 

8. These respondents admit the allegations of Paragraph Eight 
of the Petition, but show to the Court that the language of the Act 
quoted therein is solely for the purpose of specifying who may be 
named as beneficiary by the insured, and also for defining the per¬ 
sons who shall be entitled to said insurance in the event of a failure 
to designate a beneficiary either during the lifetime of the insured 
or by his last will and testament, provided that such person would 
be entitled to the intestate property of the insured or any part 
thereof under the laws of the state of residence of the insured. 

9. These respondents deny that under the terms of the War Risk 
Insurance Act and the amendments thereto that the petitioner be¬ 
came in anywise entitled to said insurance: (1) for, although being 
a person standing in loco parentis to said William Ricketts and 
therefore within the permitted and declared class of persons who 
might be designated as beneficiaries, he was not designated by said 
William Ricketts as the beneficiary; and (2) for the reason that the 
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said William Ricketts failed to designate a beneficiary either 

14 in his lifetime or by his last will and testament, and that the 
relator is not a person entitled to any of the intestate property 

of said William Ricketts under the laws of Maryland. 

That these respondents, not admitting the conclusion stated in 
said Paragraph as to relator’s award of compensation, show to the 
Court that under the provisions of the War Risk Insurance Act the 
granting of compensation to a person is in nowise evidence of such 
person’s right to the insurance provided for in said Act. 

10. These respondents admit that they have finally denied claim 
of the relator to this insurance, but they deny that they are without 
discretion in the premises under the provisions of the War Risk 
Insurance Act, and further deny that the relator has any vested right 
in said insurance; and it is further denied that the Bureau of 
War Risk Insurance is about to allow and pay said insurance to 
persons who are not entitled thereto, arbitrarily and in excess of their 
authority, but are ready to pay said insurance to such persons as are 
entitled, upon a claim therefor and a proper showing to the satis¬ 
faction of the Bureau of their right thereto under the provisions of 
the Wark Risk Insurance Act as amended. 

11. These respondents deny, by reason of a lack of information, 
the allegations of Paragraph Eleven of said Petition, and call for 
strict proof thereof; but beg to call to the attention of the Court the 
allegation contained in said paragraph that the said William Ricketts 
is survived by blood relatives, namely, five aunts and one uncle, 
who would be entitled under the laws of Maryland to the intestate 

property of the said William Ricketts. 

15 These respondents further deny that the facts alleged in 
said paragraph have either been adduced in evidence or proved 

to the satisfaction of the respondents, and further deny the con¬ 
clusion contained in the last clause of said paragraph, and particu¬ 
larly that portion thereof which states that the only act required of 
the respondents is of a ministerial nature. 

12. These respondents deny the allegations of paragraph Twelve 
in the petition and show to the Court that the War Risk Insurance 
Act provides appropriate action in case of disagreement as to cjaim 
under the contract of insurance, and deny that the relator is without 
remedy in the premises. 

And further answering said petition, these respondents show that 
under the provisions of the War Risk Insurance Act that in the event 
of disagreement as to a claim under the contract of insurance be¬ 
tween the Bureau and any beneficiary or beneficiaries thereunder, 
which the relator herein claims to be, an action on the claim may be 
brought “against the United States in the District Court of the United 
States in and for the District in which such beneficiaries or any one 
of them resides”; and it is, therefore, respectfully submitted that this 
Court has no jurisdiction to hear and consider or determine the 
questions raised in the petition for the reason that the petitioner is a 
resident of the state of Maryland and not a resident of the District 
of Columbia, and that the action aforesaid, by the provisions of the 
War Risk Insurance Act, is against the United States and not against 
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the Director of the Bureau of War Risk Insurance or against the 
Secretary of the Treasury. 

16 These respondents attach to this answer as Exhibit A 
thereof a copy of the application for said insurance, which 

they pray may be read as a part of this answer. 

R. G. CHOLMELEY-JONES, 

A. E. B., 

v Director of the Bwreau of 

t War Risk Inswrance; 

D. F. HOUSTON, 

A. E. B., 

L. B., 

Secretary of the Treaswry, 

Respondents. 

JOHN E. LASKEY, 

S., 

Attorney of the United States in 

and for the District of Columbia; 

JAMES P. SCHICK, 

Special Assistant Attorney of the United 

States in and for the District of Columbia, 

Attorneys for Respondents . 

District of Columbia, ss: 

R. G. Cholmeley-Jones, being first duly sworn according to law, 
upon oath deposes and says that he is Director of the Bureau of War 
Risk Insurance of the Treasury Department ; that he has read the 
foregoing return by him subscribed, and knows the contents thereof; 
that the matters and things therein stated as of his own knowledge 
are true, and those stated as upon information and belief he believes 
to be true. R. G. CHOLMELEY-JONES, 

A. E. B., 

Director of the Bwreau of 

War Risk Inswrance. 

Subscribed and sworn to before me this 14th day of January A. D. 

1021 . 

[seal.] RALPH DORITY, 

Notary Public, D. C. 

17 District of Columbia, ss: 

David Franklin Houston, being first duly sworn according to law, 
upon oath deposes and says that he is Secretary of the Treasury; that 
he has read the foregoing return by him subscribed, and knows the 
contents thereof; that the matters and things therein stated as of his 
own knowledge are true, and those stated as upon information and 
belief he believes to be true. 

D. F. HOUSTON, 
Secretary of the Treasury. 

A. E. B. 

L. B. . 
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Subscribed and sworn to before me this thirteenth day of January 
A D 1921 

[seal.) SAMUEL H. MARKS, * 

Notary Public, D. C. 

18 Exhibit A. 

Treasury Department, 

Bureau of War Risk Insurance, 

Division of Military and Naval Insurance. 

6.50. Form 2A (Revised). 

6.50. 1,968,217. 

Application for Insurance. 

My service number is 1,814,099. 

(Service number.) 

My full name is William (-) Ricketts. 

(Given.) (Middle.) (Lastname.) 

Home Address: 2009 E. Laffayette Ave., Baltimore, Maryland. 

(No. and street of rural (City, town, or (State.) 
route.) post office.) 

Date of birth: May 7th, 1895. Age: Twenty-three. 

(Month.) (Day.) (Year.) (Nearestbirthday.) 

Date of last enlistment or entry into active service: April 25, 1918. 

(Give month, day, and year.) 

I hereby apply for insurance in the sum of $10,000 payable as 
provided in the Act of Congress approved October 6, 1917, to myself 
during total permanent disability and from and after my death to 
the following persons in the following amounts: 

Name of beneficiary. Post-office ad- 

(Given.) (Middle.) dress. 

(Last name.) (a) No. and street Amount of insur- 
Relationship to (If married woman, her or rural route, ance to be paid 
me. own Christian name(b) City, town, or to each bene* 

must be stated.) post-office and flciary. 

State. 

Self .William (-1 Ricketts, (a) 2009 E. La Hay- $10,000 

ette Ave., 

(b) Bal t i m o r e, 

Maryland. 

I authorize the necessary monthly deduction from my pay, of, it 
insufficient from any deposit with the United States, in payment of 
the premiums as they become due, unless they be otherwise paid. 

I offer this application, and it is to be deemed made, as of the 
date of signature, with premiums commencing from that date and 
payable at the end of each calendar month, beginning with the 
month in which application is made. 
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I wish Insurance Certificate sent to: 

(Name:) Mr. William Ricketts, 

(Address:) 2009 Laffayette Ave., Baltimore, Md. 
E. C. E. P. 


19 Signed at (on board) Camp Meade, Md., the 30th day of 
April, 1918. 

Sign here: WILLIAM RICKETTS, 

Pvt. 9th Tr. Bn., 154 Depot Brigade. 

(Rank of rating.) (Organization.) 

Witnessed by: 

THOMAS G. BRADLEE, 

Rank: 1st. Lt. Inf. R. C., 

Commanding Co. B f 313 th Inf., N. A. 


(This space for any notations insurance officers may deem 
necessary.) 

(Over.) 


20 


Demurrer to Answer. 


Filed January 26, 1921. 


Comes now the relator John F. Norris, by his attorney, and de¬ 
murs to the answer and return of the respondents, herein, and says 
said answer is bad in substance. 

RICHARD P. EVANS, 

Attorney for Plaintiff. 

Note. 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

1. The said answer admits the material averments of relator’s 
petition. 

2. The said answer shows no discretionary authority and juris¬ 
diction in the respondents to ignore and deny relator’s legal right. 

3. The respondents are estopped from setting up by way of defense 
their own laches or unlawful acts. 

4. The respondents are estopped from substituting their own arbi¬ 
trary will in lieu of the plain letter and intent of the controlling 
legislative act. 

Intervening Petition of Virginia M. Norris. 

Filed March 23, 1921. 

* * * * * * * 

To the Honorable Justice of the Supreme Court of the District of 

Columbia hearing said cause: 
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Your petitioner and relator, Virginia M. Norris, respectfully 
shows as follows: 

21 1. That she is a citizen of the United States, residing in 
the State of Maryland, and presents this petition in her own 

right. 

2. That she is the identical Virginia M. Norris who is named in 
the original petition in this cause as being the wife of the relator 
John F. Norris and the dependent foster-mother of William Ricketts, 
deceased, the insured. 

3. That she is advised and believes that she has an equal interest, 
claim, right and title, with said John F. Norris, to the War Risk 
Insurance money payable because of the death of said soldier 
William Ricketts, deceased. 

4. That she is acquainted with the averments contained in the 
original petition of said John F. Norris as relator, filed in this cause, 
and adopts the same as and for her own, as if specifically recited and 
set forth herein; and she also hereby adopts the demurrer of said 
relator, John F. Norris, to the answer of the respondents filed herein, 
as and for her own, together with all and singular the pleadings and 
proceeding herein of record, and in all such regards submits herself 
to the jurisdiction of this Honorable Court. 

5. That upon points of her identity and title in the premises, 
she attaches hereto, annexed as “Exhibit A,” the official notification 
from said Bureau of War Risk Insurance, dated April 16, 1920, 
and marked “C 65100,” of Award of Compensation to her as de¬ 
pendent mother of said William Ricketts, deceased. 

The premises considered your petitioner prays: 

1. That the Court will permit and order the filing of this inter¬ 
vening petition. 

2. That she be permitted to intervene herein as a joint re- 

22 lator and party plaintiff with said original relator John F. 
Norris. 

3. That the Court will make such further order as the exigencies 
of this case may require and justify. 

her 

VIRGINIA M\ NORRIS, 
mark. 

Witness- to mark: 

WILLIAM T. FAHEY. 

• * E. R. HOGAN. 

RICHARD P. EVANS, 

Attorney for Petitioner. 

Affidavit. 

State of Maryland, 

County of Frederick, ss: 

Before me, a Notary Public, in and for the aforesaid county and 
state, personally appeared in said county, Virginia M. Norris, to me 
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well known, who being first duly sworn, deposes and says, that she 
has heard read and knows the contents of the foregoing petition by 
her subscribed, and that the same is true as she verily belies. 

• her 

VIRGINIA M’. NORRIS, 
mark. 

Witness- to Mark: 

WILLIAM T. FAHEY. 

E. R. HOGAN. 

Subscribed and sworn to before me this 22nd day of March, 1921. 
[seal.] E. R. HOGAN, 

Notary Public, Frederick County, Maryland. 

My commission expires May 1st, 1922. 

23 Exhibit “A.” 

Treasury Department, 

Bureau of War Risk Insurance. 

Form 548—Revised September, 1919, Ed. 150,000—Sept. 3-19. 

Filed No. C —. 

Award of Compensation. 

Treasury Department. 

Bureau of War Risk Insurance. 

C 65100. 

To Mrs. Virginia M. Norris, 

Weverton, Maryland: 

You are hereby notified that as the dependent mother of William 
Ricketts Pvt. 313th Inf. who died October 9th, 1918 as a result of 
wounds received in the line of duty in the military service of the 
United States, you are awarded compensation in the amount of 
Fifteen dollars per month from the 10th day of October 1918 in 
accordance with the Act of Congress of October 6, 1917, and the 
amendments thereto. 

The payment of compensation to a widow shall continue until 
her death or remarriage; compensation to a dependent parent shall 
continue during the period of actual dependency; compensation to 
a child shall continue until such child reaches the age of eighteen 
years or marries, or if such child be incapable because of insanity 
or idocy, or being otherwise permanently helpless, then during such 
incapacity. 
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Important Provision of the Act. 

Sec. 28. That the allotments and family allowances, compensation, 
and insurance payable under Articles II, III, and IV, respectively, 
shall not be assignable; shall not be subject to the claims of creditors 
of any person to whom an award is made under Articles II, III, and 
IV; and shall be exempt from all taxation: Provided, That such 
allotments and family allowances, compensation, and insurance shall 
be subject to any claims which the United States may have, under 
Articles II, III, and IV, against the person on whose account the 
allotments and family allowances, compensation, or insurance is 
pavable. 

The initial payment check pursuant to the award approved in 
your favor will be dispatched to you at the earliest possible moment. 
If you should change your present address, the Compensation and 
Insurance Claims Division, Bureau of War Risk Insurance, Wash¬ 
ington, D. C.. must be immediately notified. All future communica¬ 
tions with reference to this case must bear the Compensation Number 
C-65100. 

24 By authority of the Director. 

This 16th day of April, 1920. 

R. H. HALLETT, 

Assistant Director, in Charge of 
Compensation and Claims Division. 

Per R. F. P. 


Fiat of Justice Siddons. 


Let this intervening petition be filed. 


March 23rd, 1921. 


F. L. SIDDONS, 

Justice. 


Memorandum of Court. 

Filed May 19, 1921. 

♦ * * * * * * 


Hearing on demurrer to the answer of the respondents to the 
petition of the relator for a writ of mandamus. 

The relators in this case are the admitted foster-parents of one 
William Ricketts, who was a private in the United States Army and 
died on October 9, 1918 as a result of wounds received in the line 
of duty in the military sendee of the United States. He applied 
under date of April 30, 1918, for insurance under the provisions of 
the Act of Congress approved October 6, 1917, as amended July 11, 
1918, and December 24, 1919, naming himself as the beneficiary 
of the policy, which was duly issued in the sum of Ten Thousand 
Dollars. It is also admitted that the next of kin of William 
Ricketts, as defined by the law of Maryland, which was the place 
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of domicile of the insured, and is as well the place of residence of the 
relators, are the parties entitled to the proceeds of the in- 

25 surance. The act of Congress under which this insurance wa9 
issued, provided among other things that in the event of a 

disagreement as to a claim under the contract of insurance between 
the Bureau and any beneficiary, thereunder, an action on the claim 
may be brought “against the United States in the District Court of 
the United States in and for the district in which 9uch beneficiaries 
or any of them reside”. The relators claiming to be the benefi¬ 
ciaries of this insurance, and who are residents of the State of Mary¬ 
land, have undertaken to ignore this provision of the Statute and in¬ 
stead of observing it have filed the present petition for a writ of 
mandamus naming as respondents R. G. Cholmeley-Jones, Director 
of the Bureau of War Risk Insurance, and David Franklin Houston, 
Secretary of the Treasury. It might be noted in passing at this 
point, that the persons named as respondents no longer occupy the 
official positions in respect to which they have been sued, and it may 
well be that in the present posture of the case the proceeding ha3 
abated. The claim of the relators is plainly a claim against the 
United States. They are claiming to be entitled to the proceeds of 
the insurance policy issued by the United States and to be paid by it. 
In such a case the United States government, if it consents to be sued 
at all in such a matter, prescribed the circumstances and the tribunal 
under and in which action or suit may be brought. It is plain that 
Congress has prescribed the tribunal in which an action to main¬ 
tain a claim for the proceeds of such a policy of insurance shall be 
brought and that that tribunal is the Federal District Court of the 
district in which the claimants reside, and it is to that court the re¬ 
lators as claimants must resort in order to maintain their 

26 claim against the United States if they have one, about which 
no opinion is intimated. 

Other grounds involving the want of jurisdiction of this court 
in the premises may exist. In the Court’s opinion, however, it is 
unnecessary to consider these grounds. It is enough to hold that 
under the admitted facts in this case, this court has no jurisdiction 
to adjudicate such a claim as that presented by the relators, resi¬ 
dents of the State of Maryland, and upon this ground the relators’ 
demurrer to the answer of the respondents must be and it is over¬ 
ruled this 19th day of May, A. D., 1921. 

By the Court. 

F. L. SIDDONS, 

Justice. 

Motion to Substitute Defendants. 

Filed June 10, 1921. 

* ****** 

Comes now the relators by their counsel and suggest to the court 
the retirement from office, and disappearance from this cause as 
respondents, of the above named R. G. Cholmeley-Jones, Director 
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of the Bureau*of War Risk Insurance and David Franklin Houston, 
Secretary of the Treasury, and, thereupon, moves the court to sub¬ 
stitute in their place and stead Charles R. Forbes, now Director of 
the Bureau of War Risk Insurance, and Andrew W. Mellon, now 
Secretarv of the Treasury, as respondents herein. 

RICHARD P. EVANS, 

Attorney for Relators. 

27 Order Substituting Defendants. 

Filed June 10, 1921. 

* ****** 

Upon motion of the relators and it appearing to the court that 
the above named defendants have heretofore disappeared as such, 
in this cause, by reason of the termination of their designated re¬ 
spective official capacities, and no objection being shown to the 
court, thereupon, it is this 10th day of June, 1921, Considered and 
Ordered that Charles R. Forbes, Director of the Bureau of War 
Risk Insurance and Andrew W. Mellon, Secretary of the Treasury, 
be and they hereby are substituted as parties defendant in this cause 
as the successors in office and in the place and stead of the said 
original defendants herein. 

By the Court. 

WALTER I. McCOY, 

Chief Justice. 

No objection: 

CfHAS. W. ARTH, 

Asst. U. S. Atty. y D. C. 

Supreme Court of the District of Columbia. 

Friday, June 10, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

It appearing to the Court that the demurrer of relator to the 
answer and return of respondents herein was overruled on May 28, 
1921, and the petitioner now in open Court says that he will stand 
upon his demurrer, it is ordered that judgment be entered. 

28 Therefore it is considered that the rule to show cause 
herein be, and the same is hereby discharged, the petition is 

dismissed, and that respondents recover of relator the costs of their 
defense, to be taxed by the Clerk, and have execution thereof. 

From the foregoing the relator by his Attorney in open Court, 
notes an appeal to the Court of Appeals, and the penalty of an 
undertaking for costs on said appeal is hereby fixed in the maximum 
sum of one hundred dollars ($100.) or, in lieu thereof, a deposit 
with the Clerk of Fifty dollars ($50.) 
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Memorandum. 

June 28, 1921.—Undertaking on appeal approved and filed. 

Assignment of Errors. 

Filed July 20, 1921. 

* * * * * * * * 

The Court erred as follows: 

1. In overruling the plain tiff’s-relator’s-demurrer to the answer 
of the defendants. 

2. In holding that the Supreme Court of the District of Columbia 
was without jurisdiction in the premises. 

3. In refusing to assume jurisdiction to consider and determine 
the issues in the case. 

4. In refusing to exercise lawful discretion to entertain and con¬ 
sider the questions at issue herein. 

RICHARD P. EVANS, 

Attorney for Relators. 

29 Service of a copy of the foregoing assignment of errors is 
hereby acknowledged this 20th day of July, 1921. 

CHAS. W. ARTH, 

i* Asst. U. S. Atty. f D. C . 

. * r Designation of Record. 

Filed July 20, 1921. 

* * * * * * * 

The Clerk of said court will please prepare the transcript of 

Record (as equivalent of a Bill of Exceptions) in the above entitled 

cause, for appeal to the Court of Appeals, as per the following desig¬ 
nation. 

1. Petition for writ of mandamus. 

2. (Memo.) Rule to show cause. 

3. Defendant’s return and answer to the rule and petition. 

4. Relator’s demurrer to defendant’s answer. 

5. Intervening petition of Virginia M. Norris, and fiat thereon. 

6. Memorandum Opinion of the Court. 

7. Motion for substitution of parties defendant. 

8. Order substituting parties defendant. 

9. Judgment upon demurrer. 

10. (Memo.) Appeal noted: bond for costs fixed, filed and ap¬ 
proved. 

11. The Assignment of Errors. 

12. This praecipe. RICHARD P. EVANS, 

Attorney for Relators . 
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Acceptance of Service. 


Service of copy of the foregoing designation for Transcript of 
Record is herebv acknowledged this 20th day of July, 1921. 

CHAS. W. ARTH, 

Asst. U. S. Atty., D. C. 

31 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64900 at Law, wherein The 
United States of America, ex relatione John F. Norris is Plaintiff 
and R. G. Cholmeley-Jones, Director of the Bureau of War Risk 
Insurance et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of July, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3702. The United States of America ex relatione John F. Norris, 
appellant, vs. Charles R. Forbes, Director of the Bureau of War Risk 
Insurance, et al. Court of Appeals, District of Columbia. Filed 
Aug. 8, 1921. Henry W. Hodges, clerk. 
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October Term, 1921. 
No. 3702. 


No. 2. Special Calendar. 


The United States of America Ex-Relatione John 

F. Norris, Appellant. 

• vs. 

Charles R. Forbes, Director of the Bureau of War 
Risk Insurance, and Andrew W. Mellon, Secretary 

of the Treasury. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

The appellant-relator John F. Norris and his wife Vir¬ 
ginia M. Norris, intervenor (Record, page 13), were 
allowed compensation of $15 per month, each, by the Bu¬ 
reau of War Risk Insurance, on the 16th day of April, 1920, 
as being the dependent father and mother (in loco parentis) 
of William Ricketts, a deceased soldier, upon satisfactory 
proof of the essential facts and conditions required by the 
War Risk Insurance Act of October 6, 1917 (40 Stat. 398) 
as amended (Rec. pp. 5 and 15, “Exhibit A”). 
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These essential facts and conditions were as follows: 

(a) The deceased soldier, William Ricketts, an orphan, 
when three years of age was received into the home of the 
relator, John F. Norris, and his wife Virginia M. Norris, 
who maintained and reared him as their own child until he 
reached manhood. 

(b) On the 23th day of April, 1918, the said William 
Ricketts entered the United States military service at Balti- 

9 

more, Maryland. He was sent to France, and there died on 
the 9th day of Octol>er, 1918, from wounds received in line 
of duty. 

(c) That soldier died unmarried, and left no widow or 
child, or natural parent, or parent by adoption, or step-parent 
him surviving; nor any other person having prior right. 

(d) That said John F. Norris and his wife, Virginia M. 
Norris, stood (as foster parents) in loco parentis . and were 
in a condition of dependence. 

Upon the foregoing state of settled facts, after the afore¬ 
said favorable adjudication and allowance by the Bureau of 
War Risk Insurance of his claim for compensation, as de¬ 
pendent father, in loco parentis, of said William Ricketts, 
deceased, the relator. John F. Norris, filed his claim for War 
Risk Insurance under a policy of insurance for $10,000 
upon the life of said William Ricketts, in force at his death, 
issued upon his application therefor, dated April 30, 1918. 

Under the provisions of said original War Risk Insurance 
Act, of Octol>er 6, 1917 (Section 402), the insured was re¬ 
stricted in his choice of beneficiaries to, namely, “a spouse, 
child, grandchild, parent, brother or sister, and also during 
total and permanent disability to the injured person, or to 
any and all of them”; and the relator, John F. Norris, and 
his wife, Virginia M. Norris, as foster-parents, were not 
within the then permitted class of beneficiaries and so could 
not l>e designated bv the soldier as such; and. therefore, he 
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named himself as the 1>eneficiary and the insurance was so 
payable at date of his death; and he died intestate. 

The Act provided that the insured should at all times 
have the right to change beneficiaries without their consent; 
and further provided: 

* “If no beneficiary within the permitted class be 
designated by the insured either in his lifetime or by 
his last will and testament, or if the designated bene¬ 
ficiary does not survive the insured, the insurance shall 
l>e payable to such person or persons, within the per¬ 
mitted class of beneficiaries, as would under the laws of 
the State of the residence of the insured, be entitled to 
his personal property in case of intestacy.” 

The insured, William Ricketts, deceased, having been a 
resident of the State of Maryland, this provision read into 
said War Risk Insurance Act, with regard to the instant 
* case, the Maryland statute of distribution as follows (Laws 
of Maryland, 1916, Chapter 224, page 461, amending the 
Maryland Code): 

“Section 126. If there be a father and mother and 
no children or descendants, the whole shall be divided 
equally between the father and mother.” 

Subsequently, the said War Risk Insurance Act of Octo¬ 
ber 6, 1917, was numerously amended, and by Act approved 
December 24, 1919 (41 Stat. 371) the following modifying 
and interpretive new subdivision, known as subdivision (4a), 
was added to said insurance act: 

“(4a) The terms ‘father’ and ‘mother’ include step¬ 
fathers and stepmothers, fathers and mothers through 
adoption, and persons who have stood in loco parentis 
to a member of the military or naval forces at any time 
prior to his enlistment or induction for a period of not 
less than one year: Provided, That this subdivision 
shall be deemed to be in effect as of Octol>er 6, 1917.’’ 

This amendment was made, specifically, to apply to “Ar¬ 
ticle IV,” which contains the life insurance provisions; and 
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nowhere in said Article IV do the terms “father** and 
“mother” appear except where introduced by the intestacy 
law of a State—read into the Act. 

The said amendatory act of Deceml>er 24, 1919 (Sec. 13), 
also contained the following direction : 

“Provided further. That all awards of insurance un¬ 
der the provisions of the said War Risk Insurance Act, 
as originally enacted and subsequently amended, shall 
l>e revised as of the first day of the third calendar month 
after the passage of this act, in accordance with the 
provisions of the said War Risk Insurance Act as 
modified by this amendatory act.” 

In the instant case there had been no award of insurance 

(payable in 240 monthly installments) prior to said 
amendatory act. 

The inclusion of said provision of the Maryland statute 
of distribution in cases of intestacy into the War Risk In¬ 
surance Act was merely a direction to the Bureau of War 
Risk Insurance for the awarding of the insurance in the 
absence of a named ljeneficiary within the permitted class 
under the original act of October 6, 1917; and the modifica¬ 
tions thereof by the above quoted amendatory act of Decem¬ 
ber 24, 1919, was a further mandatory direction to said 
Bureau of War Risk Insurance for making such awards to 
l>ersons standing in loco parentis, upon a proper showing. 

The relator, John F. Norris, and his wife, Virginia M. 

Norris, intervener, made such showing and, as hereinbefore 
• • 

stated, were recognized and allowed compensation by said 
Bureau of War Risk Insurance as the dependent father and 
mother —in loco parentis —of said soldier. 

Nevertheless, the said Bureau of War Risk Insurance 
arbitrarily refused to award said insurance to the relator 
upon his aforesaid application therefor, and absolutely and 
finally rejected his claim therefor, upon the unwarranted 
assumption that said Bureau of War Risk Insurance was 
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bound to award said insurance under said Maryland law of 
distribution as read into the original War Risk Insurance 
Act of October 6, 1917. regardless of the modification, in¬ 
terpretation and mandatory direction contained in said 
amendatory act of December 24. 1919. 

Thereupon, appellant filed a petition for a writ of manda¬ 
mus in the Supreme Court of the District of Columbia 
(Rec. p. 2); respondents answered (Rec. p. 7) and appel¬ 
lant demurred thereto (Rec. p. 13), and said Virginia M. 
Norris intervened and joined in said demurrer (Rec. p. 13). 

Upon hearing said demurrer was overruled upon the 
ground that the court was without jurisdiction (Rec. p. 16); 
appellant elected to stand upon said demurrer and. there¬ 
upon, judgment was rendered in favor of the respondents 
(Rec. p. 18). 

From said judgment this appeal is brought to this court 
upon the record, as the equivalent of a bill of exceptions, 
and upon the following: 

ASSIGNMENT OF ERRORS. 

The court erred as follows: 

1. In overruling the plaintiff‘s-relator’s demurrer to the 
answer of the defendants. 

2. In holding that the Supreme Court of the District of 
Columbia was without jurisdiction in the premises. 

3. In refusing to assume jurisdiction to consider and de¬ 
termine the issues in the case. 

4. In refusing to exercise lawful discretion to entertain 
and consider the questions at issue herein. 

ARGUMENT. 

The Second. Third and Fourth Assignments of Error 
involve the same question, namely, the authority and duty 
of the court bek>w to have assumed jurisdiction of the case 
and have exercised judicial discretion in considering and de- 




termining the issues presented. If in the opinion of this 
Court the court below was invested with such jurisdiction, 
failure to exercise it constituted reversible error. 

Rosaly, widow of Rarbautner, v. Frazier, 227 U. S. 
584; Haws v. Victoria Copper Mining Co., 160 U. S. 
303.* 

FIRST ASSIGNMENT OF ERROR. 

The relator’s petition for the writ of mandamus (Rec. 
p. 2), sets up the facts recited in the foregoing statement of 
the case, and said facts are admitted by the respondents’ 
return and answer (Rec. p. 7), and by their award of com¬ 
pensation as aforesaid (Rec. pp. 5 and 15, “Exhibits A”). 
And said settled facts automatically establish in the relator, 
John F. Norris (and in said intervenor, Virginia. M. 
Norris), a vested right to the award and payment of said 
War Risk Insurance, prmidcd that the Act of Congress of 
December 24, 1919, amending and modifying said War Risk 
Insurance Act. had the legal effect and mandatory force as 
contended by appellant. 

Stimson Land Co. v. Rawson, 62 Federal, 426, 429. 
“Where the right to a patent (land) becomes perfect, 
the full equitable title passes to the purchaser, with all 
the l>enebts, immunities and burdens of ownership. 
* * * As a matter of law, officers of the Land De¬ 

partment of the Government are agents of the law. 
They cannot act l>evond its provisions nor make any 
disposition of land not sanctioned by law. Where a 
purchaser has acquired a ‘vested right’ to the patent 
they cannot divest him bv wrongfully cancelling his 
entry.” 

Fishers, etc., v. Dabbs, 14 Tenn. 119. Clark v. 
McCreary. 20 Miss. 347; 114 Iowa 220; 172 Mo. 318. 

It ap|>ears, therefor, that the respondents properly exer¬ 
cised and exhausted their judicial discretion in ascertaining 
and finding the facts establishing the vested right of the 
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relator to said insurance, and have remaining only the min¬ 
isterial duty of awarding and paying said fund to those 
standing in loco parentis, under the provisions of said War 
Risk Insurance Act as amended, as contended and claimed 
in relator’s said petition; and having finally refused to make 
said award and payment, they are lawfully compellable so 
to do by writ of mandamus from the court below, which 
has full authority and jurisdiction in the premises. 

AUTHORITIES. 

Payne v. U. S. ex. re!. National Railway Publishing 
Company, 20 App. D. C. 581 (Mandamus). 

% 

Court p. 596. “The principal question here, as in 
all cases of this character, is whether the act sought to 
he performed is of a ministerial or of a judicial char¬ 
acter, as those terms have been defined and limited by 
the courts. For, as pointed out in the case of United 
States ex. rel.. West v. Hitchcock, 19 App. D. C. 333, 
there is no ministerial act to which the writ of manda¬ 
mus would l>e applicable, that does not in some measure 
and to some extent involve the exercise of judgment 
and discretion, and there are acts apparently judicial 
which are not so in contemplation of law. An Act may 
l>e ministerial in this connection, although it may occur 
in the course of judicial proceedings, or in the exercise 
of discretionary power, when it is merely a ministerial 
thing to he done after the judicial authority over the 
subject matter has been exercised; such was the mat¬ 
ter of issue of a patent in the case of Butterworth v. 
Hooe, 112 U. S. 50; the approval of an allotment of 
land in the case of the United States ex. rel., West v. 
Hitchcock, 19 App. D. C. 333, and similar acts in other 
cases which can readily be recalled.” 

It is very clear that the Congress of the United States 
has not committed to the Postmaster-General, or to 
anyone else, the matter of determining what should be 
carried in the mails as secpnd-class matter, and what as 
third-class matter. It has reserved that power exclu- 
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sivelv to itself. It has itself made the classifications 

9 

and it is not competent for the Postmaster-General to 
add anything to the statute or to take anything from it. 
It niav he that the classification has not been made with 

9 

all the definiteness that is desirable. * * * Yet it 

is not the province of the Postmaster-General to rem¬ 
edy the evil, if evil there is, by a postal regulation, or 
by unwarranted interpretation of the law.'' 

(Page 600) “Under the doctrine of the cases of 
Butterworth v. Hooe, 112 U. S. 50; United States v. 
Schurz, 102 U. S. 378: Dunlap v. Black. 128 U. S. 40: 
Rol>erts v. United States, 176 U. S. 221; American 
School of Magnetic Healing v. McAnnuky, at the pres¬ 
ent term (Oct., 1920—187 U. S.); U. S. vs. Hitch¬ 
cock. 19 App. D. C. 333, and other cases, we must hold 
that the ground of exclusion is insufficient in lazv, and 
that the relator is entitled to the writ of mandamus for 
the enforcement of its right in the premises. 

Very greatly to the point is the case just cited of the 
American School of Magnetic Healing vs. McAnnultv. 
There the Postmaster-General was called upon to con¬ 
strue and enforce the act of Congress of September 
19, 1900. * * * There was great plausibility in 

his course; and he was undoubtedly called upon to 
exercise a certain amount of judgment and discretion 
in the application of the lazv. But the Supreme Court 
by Mr. Justice Peckham said: 

“That the conduct of the Post Office is a |>art of the 
administrative department of the Government is en¬ 
tirely true, but that does not necessarily and always 
oust the courts of jurisdiction to grant relief to a party 
aggrieved by any action of the head of one of the sub¬ 
ordinate officials of that department which is unau¬ 
thorized bv the statute under which he assumes to act. 
The acts of all its officers must l>e justified by some law. 
and in case an official violates the law to the injury of 
an individual the courts generally have jurisdiction to 
grant relief.” * * * “If the evidence before the 

Postmaster-General, in any view of the facts, failed to 
show any violation of a Federal law, the determination 
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of that official that such violation existed would not I>e 
the determination of a question of fact, but a pure mis¬ 
take of law on his part, t>ecause the facts being con¬ 
ceded, whether they amounted to a violation of the 
statutes, would be a legal question and not a question 
of fact. * * * And his determination that those 

admitted facts do authorize his action is a clear mistake 
of law, and the courts, therefore, must have power in 
a proper proceeding to grant relief. Otherwise, the in¬ 
dividual is left to the absolutely uncontrolled and arbi¬ 
trary action of a public and administrative officer, 
whose action is unauthorized by any law and is in vio¬ 
lation of the rights of the individual: where the action 
of such an officer is thus unauthorized he thereby vio¬ 
lates the property rights of the person whose letters are 
withheld. * * * Although the Postmaster-Gen¬ 

eral had jurisdiction over the subject-matter (assum¬ 
ing the validity of the acts) and therefore it was his 
duty upon complaint being made to decide the question 
of law whether the case stated was within the statute, 
yet such a decision being a legal error does not bind 
the courts .” 

Court: It seems to us that this case is decisive of 

that before us. 

In a dissenting opinion Mr. Justice Shepard says: 

(P. 603 ) “I agree that where the law directs the 
performance of a specific act, the facts of which are 
plain, the executive officer cannot escape the obligation 
by raising a question of construction merely; his duty 
does not cease to !>e ministerial because, to some slight 
extent, he must give interpretation to the law. This is 
what I understand to be the salutary doctrine announced 
in Roberts v. U. S., 176 U. S. 221; Roberts v. Valen¬ 
tine, 13 App. D. C. 38. 

(Certiorari of this case was dismissed in U. S. Supreme 
Court, 192 U. S. 602). 

RELATOR HAS NO OTHER ADEQUATE REMEDY. 

It is objected by the respondents, that the relator has a 
remedy at law by reason of a provision in the said War 


Risk Insurance Act which reads as follows: 

“That in the event of disagreement as to a claim 
under the contract of insurance between the bureau 
and any beneficiary or beneficiaries thereunder, an ac¬ 
tion on the claim may be brought against the United 
States in the District Court of the United States in 
and for the district in which the l>eneficiaries or anv 

w 

one of them resides.” 

It was upon this ground alone that the court below re¬ 
fused to assume jurisdiction and overruled the demurrer. 

Granting, that where contestants, and disputed questions 
of fact, such as identity, relationship, dependence, etc., 
cause “disagreements” to arise between the War Risk Bu¬ 
reau and claimants, said District Courts may be resorted 
to by such claimants, in preference to submitting to the de¬ 
cisions of the Bureau, but this is not such a case. 

There is no such disagreement here. It is a clear denial 
of right, and refusal to perform a ministerial duty com¬ 
manded by legislative enactment. The respondents cannot 
take such advantage of their own wrong. They have denied 
the vested right of the relator, which they are bound under 
the law to accord to him, and which the court below has 
original jurisdiction to compel them to do. 

While mandamus will not lie where there is any other 
plain, speedy, specific and adequate remedy at law, such 
legal remedy must be against the same persons and be prac¬ 
tical and efficient and complete and sufficient in itself, to 
deny to him the l>enefit of the writ. 

In the case at bar the United States upon relation of 
John F. Norris are plaintiffs and the respondents are the 
defendants, while in such district court proceeding said 
Norris would be plaintiff and the United States, defend¬ 
ants: here is sought the enforcement of a duty as public 
officials; there would l>e a suit for a money judgment 
which, if obtained, would not l)e in force against these de- 
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fendants; and during the pendency of such district court 
case, these defendants could award and disburse said fund, 
and render all proceedings in such district court case abso¬ 
lutely futile. 

AUTHORITIES 

King et al, v. Board of Commissioners 34 Ind. 
App. 231. 

“If a contingency has arisen upon which it l>ecomes 
the duty of the officers to pay, and they refuse to do 
so, the remedy is not to sue the county but to cornel 
the officers to act.” 

American Bridge Co. of New York. v. County Audi¬ 
tor et al., 35 Wash., 40. 

“The fact that the relator has a remedy on the 
official bond of the auditor, will not preclude the rem¬ 
edy by mandamus since the remedy on the bond is in¬ 
adequate to compel the performance of the officer’s 
duty; and a remedy by ordinary action will not defeat 
the right to mandamus unless it is a remedy against 
the respondent in the mandamus proceeding.” 

Babcock v. Goodrich, 47 Cal., 488. 

“An applicant for mandamus to require a public 
officer to perform a duty imposed on him bv law has 
not an ‘adequate remedy at law’ unless such legal rem¬ 
edy will require the officer to perform the specific act 
which the law requires him to do.” 

Keplinger v. Woolsey, 93 N. W., 1008. 

“The term 'adequate remedy at law’ means a rem¬ 
edy which is plain and complete, and as practical and 
efficient to the ends of justice and its prompt admin¬ 
istration as the remedy in equity.” (Mandamus.) 

And this dependent old man, the relator (and his de¬ 
pendent old wife, the intervenor) to bring suit in such Dis¬ 
trict Court would have to journey to Cumberland or 
Baltimore and produce necessary witnesses there, to re¬ 
prove said settled facts; and also retain counsel to try said 
cause which would he next to impossible, as the said War 
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Risk Insurance Act (under penalities of tine and imprison¬ 
ment) would restrict the attorney’s fee (in event of a re¬ 
covery) in the instant case to a maximum of $500, payable 
at rate of $4.17 per month for ten years; to be collected 
from said l>eneficiaries. 

So, in no as|>ect of the case has the relator an adequate 
remedy at law, under said provision in said War Risk 
Insurance Act. 

The further contention of respondents that the amend¬ 
ment of December 24. 1919, to the Act of October 6, 1917. 
merely enlarged the |>ermitted classes of possible bene- 
ficiaris to f>e thereafter designated by the insured, and was 
not intended to effect the adjustments of claims as pre¬ 
viously fixed by the original act. is negatived by the retro-* 
active provision in the amendment—“To be in effect as of 
October 6. 1917”—which otherwise would serve no pur¬ 
pose. The original act (as quoted herein) permitted the 
insured at all times to change designated beneficiaries with¬ 
out their consent, if within the |>ermitted classes, so no re¬ 
troactive provision was necessary to enable present and 
living soldiers to take advantage of enlarged permitted 
classes by designating beneficiaries therefrom: and. of 
course, such designation could not l>e made nunc pro tunc 
by one who had made the “supreme sacrifice.” 

Congress evidently had in mind similar cases to the one 
at bar, in formulating these modifying and interpretive 
amendments, and thereby sought to remedy inequities and 
to maintain greater certainty and control in the adjustment 
and payment of claims falling under said “intestacy laws 
of the state of residence” clause, in said War Risk Insur¬ 
ance Act. that its beneficent purposes should be conserved. 

The correct reading of the War Risk Insurance Act as 
applicable to the instant case is as follows: 
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(Maryland Act.) “If there l>e a father and mother and 
no children or descendants the whole shall be divided equally 
between the father and mother/’ (Act of Dec. 24, 1919, 
Provided, “the terms ‘father* and ‘mother’ shall include 
step-fathers and step-mothers, fathers and mothers through 
adoption, and persons who have stood in loco parentis to a 
member of the military or naval forces at any time prior to 
his enlistment or induction for a period of not less than one 
year.” 

Consequently, the relator and his wife having been here¬ 
tofore adjudicated the dependent father and mother of the 
soldier in loco parentis, by the respondents, have a vested 
right in said insurance and are entitled to its award and 
payment. 

The premises considered it appears that the relator has 
an established vested right in the said insurance; the re¬ 
spondents are bound by the direct and positive terms of the 
law, and the act required to be done by them is in every 
just sense a mere ministerial act; and that the relator’s de¬ 
murrer should have been sustained and the writ of manda¬ 
mus granted. 

It is respectfully submitted that the judgment of the trial 
court should l)e reversed. 

Richard P. Evans, 
Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1921. 


The United States of America, ex^ 
relatione John F. Norris, appellant, 


v . 


Charles R. Forbes, Director of the 
Bureau of War Risk Insurance, and 
Andrew W. Mellon, Secretary of the 
Treasury, appellees. 


>No. 3702. 
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BRIEF FOR APPELLEES. 


ABSTRACT OF STATEMENT. 

Petition by foster father of the insured under a 
certificate of war-risk insurance and intervening 
petition of foster mother of the insured under said 
certificate to direct an award and payment to said 
foster father and foster mother of the total amount 
of said certificate. 

ABSTRACT OF RETURN AND ANSWER. 

The return admitted issuance of certificate of 
insurance and failure of the insured to designate a 
beneficiary other than himself and denied liability 
of the United States to make payments to the foster 
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father and foster mother because of the allegation 
that under the terms of the statute the installments 
of said insurance were payable to the heirs of the 
insured within the permitted class of beneficiaries 
and not to the foster parents; and further denied 
the jurisdiction of the court below to determine 
the action. 

QUESTIONS INVOLVED. 

1. Has the Supreme Court of the District of 
Columbia jurisdiction in the premises? 

2. Are the terms defined in the w r ar risk insurance 

act for the purpose of Articles II, III, and IV of said 

act to be given the same meaning in the construction 

of statutes of the State of Maryland when the said 

•/ 

statutes are to be applied? 

STATEMENT OF THE CASE. 

One William Ricketts, a soldier in the military serv¬ 
ice of the United States, made application for and 
was granted war-risk insurance in the sum of $10,000 
by the Bureau of War Risk Insurance. He desig¬ 
nated as beneficiary “ Self William (-) Ricketts.” 

The soldier died in the service on October 9, 1918, 
intestate, unmarried, a resident of Maryland (Record, 
p. 9) and leaving to survive him five aunts and one 
uncle by blood and his foster parents John F. Norris 
and Virginia M. Norris, whose relation to the insured 
was merely that they stood in loco parentis to him 
(Record, p. 4). 

Action was brought against R. G. Cholmeley- 
Jones, Director of the Bureau of War Risk Insurance, 
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and David Franklin Houston, Secretary of the 
Treasury (Record, p. 2), to compel those officers 
to award and pay to John F. Norris all the install¬ 
ments of war-risk insurance which accrued after the 
death of the insured and Virginia M. Norris, wife of 
John F. Norris, was allowed to intervene (Record, 
p. 13) and adopt the pleadings filed by John F. 
Norris as her own. Subsequently, by reason of the 
termination of the defendants’ designated official 
capacities, Charles R. Forbes, Director of the Bu¬ 
reau of War Risk Insurance, and Andrew W. Mellon, 
Secretary of the Treasury, were substituted as 
parties defendant (Record, p. 18). The relator and 
intervener contended that on the death of the sol¬ 
dier (the insured) they became entitled to the said 
insurance. 

The officials of the Government denied that any 
of the installments of insurance were payable to 
John F. Norris and Virginia M. Norris, his wife, 
but maintained that all the installments becoming 
due after the death of the insured became payable 
not to the foster parents of the insured but to 
such person or persons within the class of bene¬ 
ficiaries permitted by the war risk insurance act 
as would take the personal property of the insured 
under the laws of the State of residence of the 
insured in case of intestacy, in this case, the uncle 
and aunts of the soldier under the laws of Maryland, 
and contended that the court below had no jurisdic¬ 
tion in the premises. 


* 
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In its opinion the court held that it has no juris¬ 
diction to adjudicate such a claim as that presented 
by the relators who are residents of the State of 
Maryland and overruled the relator’s demurrer to 
the answer of the respondents. (Record, p. 17.) 

ARGUMENT. 

John F. Norris brings this action against the 
Director of the Bureau of War Risk Insurance and 
the Secretary of the Treasury, seeking to compel the 
defendants to make payments of installments of war- 
risk insurance applied for by William Ricketts and 
granted under and subject to the terms of the war- 
risk insurance act as amended, to John F. Norris to 
the exclusion of all other persons whatsoever. 

Plaintiff’s petition sets forth as the foundation of 
his action that he stood in loco parentis to the insured 
from childhood to early manhood and that being thus 
included in the class of persons who may be bene¬ 
ficiaries of war-risk insurance he became entitled to 
said insurance on the death of William Ricketts be¬ 
cause no beneficiary was designated therefor; and 
further sets forth that the defendants have only 
power to act ministerially in determining the bene¬ 
ficiary to whom payments of war-risk insurance are 
to be made and that a disallowance of his claim was 
in excess of the power and jurisdiction of the defend¬ 
ants and contrary to the mandatory provisions of the 
statute. 

A copy of the soldier’s application for insurance is 
attached to defendant’s answer as “ Exhibit A.” 
(Record, p. 12.) 



The “Terms and conditions” of insurance pub¬ 
lished under authority of the statute are contained 
in Bulletin No. 1 of the Bureau of War Risk Insur¬ 
ance promulgated October 15, 1917, by the then 
Director of the Bureau of War Risk Insurance and 
the then Secretary of the Treasury in accordance 
with that portion of section 402 of the war-risk 
insurance act of October 6 , 1917 (40 Stat. 398-409- 
410), which reads as follows: 

Sec. 402. That the director, subject to the 
general direction of the Secretary of the 
Treasury, shall promptly determine upon and 
publish the full and exact terms and conditions 
of such contract of insurance. * * * Pro¬ 
visions * * * for the protection and ad¬ 

vantage of and for alternative benefits to the 
insured and the beneficiaries as may be found 
to be reasonable and practicable may be pro¬ 
vided for in the contract of insurance or from 
time to time by regulations. * * * If no 

beneficiary within the permitted class be 
designated by the insured, either in his life¬ 
time or by his last will and testament, or if the 
designated beneficiary does not survive the 
insured, the insurance shall be payable to such 
person or persons within the permitted class 
of beneficiaries as would under the laws of the 
State of the residence of the insured be en¬ 
titled to his personal property in case of in¬ 
testacy. * * * 
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Said Bulletin No. 1 (Terms and conditions of 
soldiers’ and sailors’ insurance) contains the following 
provision on page 7 thereof: 

Unless other designation is made by the 
insured, such person or persons, within the per¬ 
mitted class of beneficiaries , as would under the 
laws of the place of residence of the insured be 
entitled to his personal property in case of 
intestacy shall be deemed designated as the 
beneficiary or beneficiaries to whom shall be 
paid any installments remaining unpaid upon 
the death or disqualification under the provisions 
of the ad of any named beneficiary . 

The only policy of insurance which can be issued 
by the bureau under the law must be in the form 
published under the authority of section 402, supra , 
which was contained in Bulletin No. 1 , adopted 
October 15, 1917, the form of policy being prescribed 
by paragraph 3, pages 3, 4, 5, and 6 of said bulletin. 

By regulation, known as Treasury Decision 28 War 
Risk, promulgated June 21, 1918, by William C. 
Delanov, then Director of the Bureau of War Risk 
Insurance, and L. S. Rowe, then Acting Secretary of 
the Treasury, the pertinent provision in section 402, 
supra , was interpreted as follows: 

The provision in section 402 providing that 
“If no beneficiary within the permitted class 
be designated by the insured, either in his life¬ 
time or bv his last wall and testament, or if 
the designated beneficiary does not survive 
the insured, the insurance shall be payable to 
such person or persons within the permitted 
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class of beneficiaries as would under the laws 
of the State of the residence of the insured be 
entitled to his personal property in case of intes¬ 
tacy/ ? not only identifies the members of the 
permitted class to whom the insurance is pay¬ 
able, but fixes by necessary implication the 
shares and proportions in which the respec¬ 
tive members of the permitted class are enti¬ 
tled to the insurance. 

Before entering upon a discussion of the appellee’s 
side of the case we propose, for the convenience of 
information of the court, to here set forth those por¬ 
tions of the statute upon which we rely to support 
our argument on the questions of law involved. 

The act of Congress approved October 6, 1917 (40 
Stat. 398), by virtue of which insurance was granted 
the said William Ricketts, provided in section 402 
thereof as follows: 

It [the insurance] shall be payable only to a 
spouse, child, grandchild, parent, brother, or 
sister, and also during total and permanent 
disability to the injured person, or to any or 
all of them. The insurance shall be payable 
in two hundred and forty equal monthly in¬ 
stallments. 

Said section 402 further provided: 

Subject to regulations, the insured shall at 
all times have the right to change the benefi¬ 
ciary or beneficiaries of such insurance with¬ 
out the consent of such beneficiary or benefi¬ 
ciaries, but only within the classes herein pro¬ 
vided. If no beneficiary within the permitted 
class be designated by the insured, either in 
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his lifetime or by his last will and testament, 
or if the designated beneficiary does not sur¬ 
vive the insured, the insurance shall be payable 
to such person or persons within the permitted 
class of beneficiaries as uvuld under the laws of 
the State of the residence of the insured be entitled 
to his personal property in case of intestacy. If 
no such persons survive the insured, then there 
shall be paid to the estate of the insured an 
amount equal to the reserve value, if any, of 
the insurance at the time of his death, calcu¬ 
lated on the basis of the American Experience 
Table of Mortality and three and one-half per* 
centum interest in full of all obligations under 
the contract of insurance. 

By section 22 of said act, approved October 6, 
1917 (40 Stat. 398), certain terms used in the stat¬ 
ute were defined: 

In Articles II, III, and IV of this act unless 
the context otherwise requires— 

(1) The term “child” includes— 

(a) A legitimate child. 

(b) A child legally adopted more than six 
months before the enactment of this amend- 
atorv act or before enlistment or entrance 
into or employment in active service in the 
military or naval forces of the United States, 
whichever of these dates is the later. 

(c) A stepchild, if a member of the man’s 
household. 

(d) An illegitimate child, but as to the 
father only, if acknowledged by instrument 
in writing signed by him, or if he has been 
judicially ordered or decreed to contribute 



to such child’s support, and if such child, if 
bom after December 31, 1917, shall have 
been bom in the United States, or in its 
insular possessions. 

(2) The term “grandchild” means a child 
as above defined of a child as above defined. 

(3) Except as used in section 401 and in 
section 402 the terms “ child” and “grand¬ 
child” are limited to unmarried persons either 
(a) under eighteen years of age, or (b) of any 
age, if insane, idiotic, or otherwise perma¬ 
nently helpless. 

(4) The term “parent” includes a father, 
mother, grandfather, grandmother, step¬ 
father, and stepmother, either of the person 
in the service or of the spouse. 

The act of Congress approved June 25, 1918 (40 
Stat. 609), amended section 402, but did not disturb 
the provisions hereinbefore quoted. By this same 
act section 22 hereinbefore quoted was amended to 
read as follows: 

(4) The term “parent” includes a father, 
mother, grandfather, grandmother, father 
through adoption, mother through adoption, 
stepfather, and stepmother, either of the 
person in the service or of the spouse. 

No further amendment was made to either of 
these sections until the act of Congress approved 
December 24, 1919 (41 Stat. 371), section 13 of said 
act reading as follows: 

Sec. 13. That the permitted class of bene¬ 
ficiaries for insurance as specified in section 
402 of the war risk insurance act is hereby 
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enlarged so as to include, in addition to the 
persons therein enumerated, uncles, aunts, 
nephews, nieces, brothers-in-law, and sisters- 
in-law of the insured. This section shall be 
deemed to be in effect as of October 6, 1917: 
Provided , That nothing herein shall be con¬ 
strued to interfere with the payment of the 
monthly installments authorized to be made 
under the provisions of said w r ar risk insur¬ 
ance act, as originally enacted and subse¬ 
quently amended, up to and including the 
second calendar month after the passage of 
this act: Provided further , That all aw r ards 
of insurance under the provisions of the said 
w r ar risk insurance act, as originally enacted 
and subsequently amended, shall be revised 
as of the first day of the third calendar month 
after the passage of this act, in accordance 
with the provisions of the said war risk 
insurance act as modified by this amendatory 
act. 

Sections 14 and 15 of said act approved December 
24, 1919 (41 Stat. 371), further provide: 

Sec. 14. That if no person within the per¬ 
mitted class of beneficiaries survive the in¬ 
sured, then there shall be paid to the estate 
of the insured the monthly installments pay¬ 
able and applicable under the provisions of 
Article IV of the war risk insurance act. 

Sec. 15. That if any person to whom such 
nearly renewable term insurance has been 
awarded dies, or his rights are otherwise ter¬ 
minated after the death of the insured, but be¬ 
fore all of the two hundred and forty monthly 


installments have been paid, then the 
monthly installments payable and applicable 
shall be payable to such person or persons 
within the permitted class of beneficiaries as 
would under the laws of the State of residence 
of the insured, be entitled to his personal 
property in case of intestacy; and if the per¬ 
mitted class of beneficiaries be exhausted 
before all of the two hundred and forty 
monthly installments have been paid, then 
there shall be paid to the estate of the last 
surviving person within the permitted class 
the remaining unpaid monthly installments. 

Section 22 of the act approved October 6, 1917 
(40 Stat. 398), was also amended by said act approved 
December 24, 1919 (41 Stat. 371), with respect to 
paragraphs (b) of subdivision (1), paragraph (d) 
of subdivision (1) and by the addition of a new sub¬ 
division to be known as subdivision (4a) which reads 
as follows: 

(4a) The terms “father” and “mother” 
include stepfathers and stepmothers, fathers 
and mothers through adoption, and persons 
who have stood in loco parentis to a member 
of the military or naval forces at any time 
prior to his enlistment or induction for a 
period of not less than one year: Provided , 
That this subdivision shall be deemed to be . 
in effect as of October 6, 1917. 

The attention of the court is invited to the fact 
that the new subdivision known as (4a) became a 
part of said section 22 defining certain terms where 
they appear “in Articles II, III, and IV” of the war 
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risk insurance act. “ Article III” provides for com¬ 
pensation to a “ dependent mother or dependent 
father” in the event of the death of a soldier (section 
301) and for a dependent “ mother or father” in 
the event of the disability of a former member of the 
forces (section 302); and by section 401, so-called 
automatic insurance was provided in certain cases 
where no application for insurance had been made 
to be payable if no widow or children survive the 
member of the forces “ then to his mother, or if there 
be no mother surviving him, then to his father, if 
and while they survive.” These two provisions are 
not applicable in the instant case as compensation 
is not the subject of this action, but on the contrary 
has alreadv been awarded to John F. Norris and Vir- 
ginia M. Norris, his wife; and inasmuch as applica¬ 
tion for insurance was made by William Ricketts, 
the automatic insurance granted in certain cases 
where no application had been made does not be¬ 
come operative. 

Section 13 of the war risk insurance act as origi¬ 
nally enacted (act Oct. f>, 1917, 40 Stat. 398) pro¬ 
vides as follows: 

Sec. 13. That the director, subject to the 
general direction of the Secretary of the Treas¬ 
ury, shall administer, execute, and enforce the 
provisions of this act, and for that purpose 
have full pow r er and authority to make rules 
and regulations, not inconsistent with the pro¬ 
visions of this act, necessary or appropriate to 
carry out its purposes, and shall decide all 
opiestions arising under the act, except as 
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otherwise provided in sections 5 and 405. 
Whenever under any provision or provisions 
of the act regulations are directed or author¬ 
ized to be made, such regulations, unless the 
context otherwise requires, shall or may be 
made by the director, subject to the general 
direction of the Secretary of the Treasury. 
The director shall adopt reasonable and proper 
rules to govern the procedure of the divisions, 
to regulate the matter of the compensation, if 
any, but in no case to exceed ten per centum, to 
be paid to claim agents and attorneys for serv¬ 
ices in connection with any of the matters pro¬ 
vided for in articles two, three, and four, and 
to regulate and provide for the nature and ex¬ 
tent of the proofs and evidence and the method 
of taking and furnishing the same in order to 
establish the right to benefits of allowance/ 
allotment, compensation, or insurance provided 
for in this act, the forms of application of those 
claiming to be entitled to such benefits, the 
method of making investigations and medical 
examinations, and the manner and form of ad¬ 
judications and awards. 

This section was amended by the act approved May 
20, 1918 (40 Stat. 555), to read as follows: 

Sec. 13. That the director, subject to the 
general direction of the Secretary of the Treas¬ 
ury, shall administer, execute, and enforce the 
provisions of this act, and for that purpose 
have full power and authority to make rules 
and regulations not inconsistent with the pro¬ 
visions of this act, necessary or appropriate 
to carry out its purposes, and shall decide all 
questions arising under the act, except as 





14 


otherwise provided in section five. Wherever 
under any provision or provisions of the act 
regulations are directed or authorized to be 
made, such regulations, unless the context 
otherwise requires, shall or may be made by 
the director, subject to the general direction 
of the Secretary of the Treasury. The director 
shall adopt reasonable and proper rules to 
govern the procedure of the divisions and to 
regulate and provide for the nature and extent 
of the proofs and evidence and the method of 
taking and furnishing the same in order to 
establish the right to benefits of allowance, 
allotment, compensation, or insurance pro¬ 
vided for in this act, the forms of application 
of those claiming to be entitled to such bene¬ 
fits, the methods of making investigations and 
medical examinations, and the manner and 
form of adjudications and awards: Provided , 
however , That payment to any attorney or 
agent for such assistance as may be required 
in the preparation and execution of the nec¬ 
essary papers shall not exceed $3 in any one 
case: And provided further, That no claim 
agent or attorney shall be recognized in the 
presentation or adjudication of claims under 
articles two, three, and four, except that in 
the event of disagreement as to a claim under 
the contract of insurance between the bureau 
and any beneficiary or beneficiaries thereunder 
an action on the claim may be brought against 
the United States in the District Court of the 
United States in and for the district in which 
such beneficiaries or anv one of them resides, 
and that whenever judgment shall be rendered 
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in an action brought pursuant to this provision 
the court, as part of its judgment, shall deter¬ 
mine and allow such reasonable attorney’s 
fees, not to exceed five per centum of the 
amount recovered, to be paid by the claimant 
in behalf of whom such proceedings were in¬ 
stituted to his attorney, said fee to be paid 
out of the payments to be made to the bene¬ 
ficiary under the judgment rendered at a rate 
not exceeding one-tenth of each of such pay¬ 
ments until paid. 

Any person who shall, directly or indi¬ 
rectly, solicit, contract for, charge, or receive, 
or who shall attempt to solicit, contract for, 
charge, or receive any fee or compensation, 
except as herein provided, shall be guilty of 
a misdemeanor, and for each and every offense 
shall be punishable by a fine of not more than 
$500 or by imprisonment at hard labor for 
not more than two years, or by both such 
fine and imprisonment. 

Since the amendment of May 20, 1918 (40 Stat. 
555), said section 13 has remained unchanged. 

There is one additional statute applicable in this 
connection, to wit, the statute of distribution of the 
State of Maryland, which State is admitted to be the 
State of residence of the insured, William Ricketts. 
The act of the Maryland Legislature, approved April 
11, 1916 (Laws of Md., 1916, ch. 224, p. 461), amends 
sections 126, 127, and 128 of the Annotated Public 
Code Laws of Maryland 1911, to read as follows: 

Sec. 126. If there be a father and mother 
and no children or descendents, the whole shall 
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be divided equally between the father and 
mother. 

Sec. 127. If there be either father or mother 
living, the other parent having died, and no 
child or descendents, the father or mother, as 
the case may be, shall have the whole. 

Sec. 128. If there be a brother or sister or 
a child or descendent of a brother or sister and 
no child, descendent, father, or mother of the 
intestate, the said brother, sister, or child or 
descendant of a brother or sister shall have 
the whole. 

After children descendants, father, mother, brothers, 
and sisters of the deceased, the child or children, grand¬ 
child, or grandchildren or brothers and sisters of the 
deceased and their descendants, all collateral relations 
in equal degree shall take , and no representation 
amongst such collateral shall be allowed, there shall 
be no distinction between the whole and half blood. 
(See Maryland Intestacy Laws, Annotated Code, vol. 
3 (1914), sec.’ 130, p. 888.) 

It is also respectfully submitted that the regulations 
issued by the Bureau of War Risk Insurance and 
subsequently adopted by the L T nited States Veterans’ 
Bureau when, by the act of Congress approved 
August 9, 1921, functions, pow r ers, and duties con¬ 
ferred by existing law from the Bureau of War Risk 
Insurance and the Director of the Bureau of War 
Risk Insurance were transferred to the Veterans’ 
Bureau and the Director of the Veterans’ Bureau 
(secs. 1 , 2, and 3). Such regulations made pursuant 
to and in execution of a particular statute become a 


part of the law and of as binding force as when incor¬ 
porated in the body of the act itself (United States v. 
Eaton, 144 U. S. 677; United States v. Barrows, 1 
Abbot 351; 24 Fed. cases 1018) and like laws they 
must be applicable to all persons under the same 
circumstances. (United States v. Ripley, 7 Peters 
18, 25.) Under such circumstances the court will 
take judicial notice of such regulations. (Caha v. 
United States, 152 U. S. 211, 38 L. ed. 415.) 

Bulletin No. 1, promulagted October 15, 1917, 
publishing the terms and conditions of the policy as 
authorized by section 402 of the war risk insurance 
act provides that the insurance granted shall be 
“ subject in all respects to the provisions of such act 
(act approved October 6, 1917), of any amendments 
thereto, and of all regulations thereunder now in 
force or hereafter adopted,” all of which, together 
with this policy, the application therefor, and the 
terms and conditions published under authority of 
the act shall constitute the contract. 

QUESTION NUMBER ONE. 

Has the Supreme Court of the District of Columbia 
jurisdiction in the premises? 

The second, third, and fourth assignments of error 
involve this question and the appellant contends 
that the court below should have assumed jurisdic¬ 
tion of the case and determined the issues presented. 

It is the position of the defendant that the action 
instituted herein is not properly brought and that the 
court below is without jurisdiction in the premises. 
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In the first place the petitioner has a full, complete, 
and adequate remedy at law and therefore an action 
for mandamus is not proper. 

Antoni v. Grienhow, 107 U. S. 769; 

Moore v. Grienhow, 117 U. S. 336; 

Morrison v. District Court of the United 
States, 147 U. S. 14, 26. 

And where action has been taken by an officer of 
an executive department of the Government, after a 
painstaking consideration and a review of the evi¬ 
dence and a determination of its probative strength, 
and where there is discretion, even though its con¬ 
clusion be disputable, such action is impregnable to 
mandamus. 

U. S. ex rel. Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549, 555. 

It is here submitted that the action of the Director 
of the Bureau of War Risk Insurance in disallowing 
the claim of the relator herein was taken after a 
painstaking consideration and determination of the 
evidence presented. 

Second, the statute under and by virtue of which 
the contract of insurance alleged by the petitioner is 
granted and is effective provides a remedy in the 
event of a disagreement between the Bureau of War 
Risk Insurance and the beneficiary of such contract 
of insurance, and surely a determination by the Bu¬ 
reau of War Risk Insurance that the relator is not en¬ 
titled to the installment of the insurance so granted 
but that some other persons are entitled thereto is a 
disagreement between the bureau and the relator. 
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Section 13 of the war risk insurance act (40 Stat. 398) 
as amended by the act approved May 20, 1918 (40 
Stat. 555), provides, among other things, as follows: 

* * * That in the event of disagreement 
as to a claim under the contract of insurance 
between the bureau and any beneficiary or 
beneficiaries thereunder an action on the claim 
may be brought against the United States in 
the district court of the United States in and 
for the district in which such beneficiaries or 
any of them resides, * * *. 

It is respectfully shown that the action hereunder is 
not brought against the United States, as provided by 
the statute, and that the petition shows that the resi¬ 
dence of the petitioner is within the district of Mary¬ 
land. Furthermore, the petition does not show or 
allege that any person in any way interested in the 
said contract of insurance as a beneficiary, a contin¬ 
gent beneficiary, or possible beneficiary is a resident of 
the District of Columbia. Hence, in accordance with 
the statute, the proper court in which the relator 
should pursue his cause would be the District Court 
for the District of Maryland. 

It is further respectfully submitted to the court 
that the defendants herein are acting within the dis¬ 
cretionary powers granted to them under the war 
risk insurance act, as amended, which provides in 
section 13 thereof: 

Sec. 13. That the director, subject to the 
general direction of the Secretary of the 
Treasury, shall administer, execute, and en¬ 
force the provisions of this act, necessary or 
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appropriate to carry out its purposes, and 
shall decide all questions arising under the 
act, except as otherwise provided in section 5. 
Wherever under any provision or provisions 
of the act regulations are directed or author¬ 
ized to be made, such regulations, unless the 
context otherwise requires, shall or may be 
made by the director, subject to the general 
direction of the Secretary’ of the Treasurv. 
The director shall adopt reasonable and proper 
rules to govern the procedure of the divisions 
and to regulate and provide for the nature and 
extent of the proofs and evidence and the 
method of taking and furnishing the same in 
order to establish the right to benefits of 
allowance, allotment, compensation, or insur¬ 
ance provided for in this act, the forms of 
application of those claiming to be entitled to 
such benefits, the methods of making investi¬ 
gations and medical examinations, and the 

manner and form of adjudications and awards: 
* * * 

And that, under the authority of said statute, the 
Director of the Bureau of War Risk Insurance has 
discretionary powers and that the acts sought by 
the petitioner are not the mere performance of minis¬ 
terial duties. 

It has been held by the Supreme Court of the 
United States that the court will not interfere by 
mandamus with the executive officers of the Gov- 

4 

emment in the exercise of their ordinary official 
duties, even where those duties require an interpre¬ 
tation of the law, but when they refuse to act in a 
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case at all or when by special statute, or otherwise, 
a mere ministerial duty is imposed upon them, that 
is, a service which they are bound to perform with¬ 
out further question, then, if they refuse, a manda¬ 
mus may be issued to compel them. A duty re¬ 
quired by the war risk insurance act to be per¬ 
formed by the Secretary of the Treasury as the head 
of one of the executive departments of the Govern¬ 
ment and by the Director of the Bureau of War 

$ 

Risk Insurance as the head of one of the executive 
bureaus of the Government in the ordinary dis¬ 
charge of their official duties is not a mere minis¬ 
terial act, but it is clear that in the administration 
of the various and important concerns of his office 
each of such officers is continually required to 
exercise judgment and discretion. He must exer¬ 
cise his judgment in expounding the law r s and reso¬ 
lutions of Congress in which he is from time to time 
required to act. Their judgments upon the con¬ 
struction of a law T must be given in a case in w hich 
they have jurisdiction and in w r hich it is their duty 
to interpret the acts of Congress, in order to ascer¬ 
tain the rights of the parties in the cause, and the 
court can not by mandamus act directly upon the 
officer and guide and control his judgment or dis¬ 
cretion in the matters committed to his charge in 
the ordinary discharge of his official duties. 

United States v. Black, 128 U. S. 40, 47, 48, 
32 Law Ed. 354, and cases cited therein. 
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Even prescinding from this aspect of the jurisdic¬ 
tional question, however, it is submitted that this 
court is nevertheless without jurisdiction to so order 
the payments in question. The relator by his peti¬ 
tion admits that the relief sought is the performance 
of a contract of insurance granted under the au¬ 
thority of the war risk insurance act, as amended; 
and if his contention is correct and the insurance 
granted by virtue of said act amounted to a contract 
between the United States and the beneficiary, that 
very fact would show that the relief here sought could 
not be granted to the relator. He prays for a writ of 
mandamus directed against the Director of the 
Bureau of War Risk Insurance and the Secretary of 
the Treasury to allow* and pay the said war-risk 
insurance granted upon the life of W illiam Ricketts, 
deceased; but in case his claim were in fact founded 
on contract his demand for relief would substantially 
amount to a prayer that the United States be decreed 
specifically to perform the contract. No jurisdiction 
is given by any statute to the Supreme Court of the 
District of Columbia of a suit against the United 
States for a public officer for the specific performance 
of a contract made by the United States. 

U. S. ex rel. Levey v. Stockslager, 127 
U. S. 470-478, 32 Law Ed. 785-786. 
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QUESTION NUMBER TWO. 

Are the terms defined in the war risk insurance act 
for the purpose of Articles II, III, and IT of said act 
to be given the same meaning in the construction of 
statutes of the State of Maryland when the said 
statutes are to be applied? 

Under the provisions of section 402 of the statute 
as originally enacted and subsequently amended (40 
Stat. 398; 40 Stat. 609; 41 Stat. 371, supra), where 
no beneficiary has been designated by an insured 
either during his lifetime or by his last will and 
testament, the insurance is payable, not to persons 
named by the statute as those who may at the option 
of the insured be designated as beneficiaries of the 
insurance granted to him, but to such of the persons 
who might have been named by him as would under 
the laws of intestacy of the State of residence of the 
insured be entitled to the insured's personal property 
in the event of him dying intestate. That is to say, 
should the insured desire, he might name either 
during his lifetime or by his last will and testament 
any one of the following persons as beneficiary of the 
insurance granted to him, to wit: Spouse, child (in¬ 
cluding a legitimate child, a child legally adopted, 
a stepchild, if a member of the man's household, or 
an illegitimate child, if acknowledged in writing 
signed by the insured or if the insured had been 
judicially ordered or decreed to contribute to such 
illegitimate child's support, or if the insured had 
been judicially decreed to be the putative father of 
such illegitimate child), grandchild, parent (including 
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father, father-in-law, mother, mother-in-law, grand¬ 
father, wife's grandfather, grandmother, wife's grand¬ 
mother, stepfather, wife's stepfather, stepmother, 
wife's stepmother, adoptive father, wife's adoptive 
father, adoptive mother, wife's adoptive mother, and 
persons who have stood in loco parentis to the in¬ 
sured (a member of the military or naval forces) at 
any time prior to his enlistment or induction for a 
period of not less than one year), brother (including 
brother of the full blood, brother of the half blood, 
stepbrother, brother through adoption, and the male 
children of a person w ho for a period of not less than 
one year stood in loco parentis to the insured at any 
time prior to his enlistment or induction, or another 
male person also a member of the same household 
as to whom such person who stood in loco parentis 
to the insured during such period likewise stood in 
loco parentis), sister (including sister of the full 
blood, sister of the half blood, stepsister, sister 
through adoption, and the female children of a 
person who for a period of not less than one year 
stood in loco parentis to the insured at any time 
prior to his enlistment or induction, or a female 
person also a member of the same household as to 
w r hom such person who stood in loco parentis to the 
insured during such period likewise stood in loco 
parentis), uncle, aunt, nephew*, niece, brother-in-law*, 
sister-in-law*. However, should the insured not ex¬ 
ercise his pow*er of designation of a beneficiary or 
beneficiaries as provided by statute, the law has 
specifically provided the manner of distribution of 
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such insurance—not among the persons who might 
have been designated by him, but to such of the 
persons who might have been so designated as would 
under the laws of the State of residence of the insured 
(in the instant case the State of Maryland) be en¬ 
titled to the insured’s personal property in case of 
intestacy. By this provision the laws of the State 
of Maryland become operative and applicable in so 
far as they state who are entitled to the personal 
property of the insured in case of intestacy. This 
provision has the effect of stating specifically as 
follows: The insured having failed to name a person 
to receive his insurance, the same shall be paid to 
the same persons to whom a distribution of his 
personal estate would be made by a probate court 
of the State of Maryland, in case of intestacy. 

It is admitted by the relator that in the distribu¬ 
tion of the personal estate of William Ricketts under 
the laws of intestacy of the State of Maryland he 
would not be entitled to the personal property of the 
insured; but at the same time he contends, that he— 
not he and his wife, who likewise stood in loco 
parentis to the insured—should be entitled to the 
insurance granted William Ricketts. By his own 
contention the relator is not entitled to payments of 
the entire amount of the insurance because if he 
were entitled as a foster father to the same share of 
personal property to which a natural father would 
be entitled by the law of Maryland (act approved 
April 11, 1916), hereinbefore quoted, the foster 
mother under the theory advanced by the relator, 
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as the mother would be entitled to an equal share. 
By her intervention Virginia M. Norris makes this 
contention (Record, p. 13). However, to illustrate 
the fallacy of such a theory, may we not suppose a 
case of this nature: An insured deserted at the 
tender age of three years by his father and left with 
his mother in the struggle for existence; the mother 
secured a divorce from the deserting father and later 
remarried, the child (the insured) becoming a member 
of the household of his stepfather. While the second 
marriage of the insured’s mother existed, children 
w r ere born of such second union, thereby causing the 
relationship of stepfather and stepchild to exist after 
the death of the insured’s mother, when the child 
was still of the tender age of 11 years; but the step¬ 
father then having a roaming disposition deserted 
his young family and the child was reared by charita¬ 
ble friends who stood in loco parentis to him until 
the time of his entry into the military service. 
Such an insured failed to designate a beneficiary 
either during his lifetime or by his last will and 
testament and it therefore became necessary to 
distribute such insurance under the laws of intestacy 
of the State of Maryland. 

V 

Assuming for the sake of illustration the foregoing 
situation, and there are many similar situations 
presented to the Bureau of War Risk Insurance in 
the distribution of insurance granted under the war 
risk insurance act, could it be contended for an in¬ 
stant that the person standing in loco parentis to the 
insured would take the insurance to the exclusion 
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of the natural father of the insured who presented 
claim therefor? Or, assuming that the natural 
father, a man who had stood in loco parentis to the 
insured, and the natural mother of the insured sur¬ 
vived, could it be contended that the man who 
stood in loco parentis would be entitled to half of 
the insurance in question and the natural mother 
the other half, to the exclusion of the natural father? 
Or, assuming that the natural father had died, and 
the survivors within the class of persons who might 
have been named by the insured were his natural 
mother and a man who had stood in loco parentis 
to him for a period sufficient to bring him within the 
definition contained in the war risk insurance act, 
could it for an instant be contended that such foster 
father would take half of the insurance to the exclu¬ 
sion of the mother, who, under such circumstances, 
according to the law of intestacy of the State of 
Maryland would take his entire personal estate? 
Or, could it be said that a person standing in loco 
parentis to an insured would take this insurance as a 
person entitled to the personal property in the event 
of intestacy to the exclusion of a brother or sister? 
Or, in the case now before this court, could it be 
said that the foster father of the insured shall take 
the entire insurance as the person entitled to the 
entire personal estate of the insured to the exclu¬ 
sion not only of his wife, who likewise stood in loco 
parentis to the decedent and consequently whose 
claim is as good as his own, but also to the exclu¬ 
sion of the collaterals, uncles and aunts by blood, 
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of the insured ? To so contend would be to defeat 
the obvious purposes of the statute and render it 
not universally applicable, but applicable in a fashion 
somewhat after this manner: 

If an insured left a natural father, natural mother, 
stepfather and stepmother, and foster father and 
foster mother (which situation is not only possible 
but has actually happened), the insurance would be 
divided—perhaps between the natural parents; or, 
if of such survivors the natural mother was dead, the 
insurance would be divided between the natural 
father and the stepmother; or, if the natural father, 
natural mother and stepfather were dead, the insur¬ 
ance would be divided between the foster father and 
the stepmother, always to the exclusion of any rights 
which surviving blood relatives might have to the 
personal property of the insured under the State law 
which is the criterion of the distribution to be made 
bv the Bureau of War Risk Insurance. The absurditv 
of such result is obvious. 

It is further submitted that the definitions con¬ 
tained in section 22 of the war risk act are limited 
to the terms themselves which are defined thereby 
as said specific terms are contained in the war risk 
insurance act. Such definitions cannot have anv 
effect outside the particular statute to which they 
refer. Hence, it is apparent that we could not read 
into the Maryland law of distribution a provision 
that in the event of the death of a man intestate his 
personal property should go to his legitimate children, 
illegitimate children previously acknowledged by 
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him or if he had been judicially decreed to be the 
putative father of such children, his stepchildren, 
or to his step-parents or foster parents. 

It has been contended that the Bureau of War 
Risk Insurance has recognized the relator as the 
“father’’ of William Ricketts by the granting to 
him of compensation under Article III of the war 
risk insurance act. It is respectfully shown to the 
court that section 301 of said act as amended (40 
Stat. 609) provides for payment of compensation 
“if there is a dependent mother (or dependent father), 
$20, or both $30.” It is here noted that the terms 
“mother ’ 1 and “father” are used in the statute and 
that hence the definitions of said terms contained in 
section 22 heretofore quoted are applicable to the 
terms as they occur therein. The insurance granted 
is not payable to persons in certain relationship 
designated by the statute but is here payable to the 
persons who would take the personal property of the 
insured in case of intestacy. 

Mention may here be made of the fact that the 
office of Director of the Bureau of War Risk Insur¬ 
ance no longer exists and that the Secretary of the 
Treasury no longer exercises jurisdiction over claims 
arising under the war risk insurance act by virtue 
of the act of Congress approved August 9, 1921, 
which provides in part as follows: 

Section 1 . There is hereby established an 
independent bureau under the President, to 
be known as the Veterans’ Bureau, the direc¬ 
tor of which shall be appointed by the Presi¬ 
dent, by and with the advice and consent of 
the Senate. * * * 







. 
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The powers and duties pertaining to the 
office of the Director of the Bureau of War 
Risk Insurance now in the Treasury Depart¬ 
ment are hereby transferred to the director, 
subject to the general direction of the Presi¬ 
dent, and the said office of the Director of the 
Bureau of War Risk Insurance is hereby 
abolished. * * * 

Sec. 3. The functions, powers, and du¬ 
ties conferred by existing law upon the 
Bureau of War Risk Insurance are hereby 
transferred to and made a part of the Vet¬ 
erans’ Bureau. * * * 

We believe that we have clearly shown that the 
court below was without jurisdiction in the premises 
and further that the language of the statute pre¬ 
scribing the manner in which insurance granted 
thereunder shall be distributed and paid if no bene¬ 
ficiary has been designated by the insured is to be 
interpreted as meaning and intended by Congress to 
mean that under such circumstances the installments 
are to be paid by the bureau to the same persons to 
whom the probate court of the State of Maryland in 
case of intestacy would direct a distribution of Wil¬ 
liam Rickett’s personal estate. We therefore re¬ 
spectfully submit that the judgment of the court 
below was right and should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Letitia H. Wardwell, 
Associate Counsel , U. S. Veterans ’ Bureau , 

Of Counsel, 
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